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RICHARD L. SALLQUIST

S A L L  U 1 s T ,  D R U M M O N D  &  O ' C o
Q ATTORNEYS AT LAW I v Lr .  U

TEMPE OFFICE
4500 S. LAKESHORE DR\VE 2958 MAY 12 A  1 1 2  3 1

SUITE 339
TEMPE,ARlZONA 85282 AZ

DOC'f"{ET C0p43§\@-l480l 839-5202
FACS\M\LE (480)345-0412

E-MAIL dick@sd-law.com

March 12, 2008

HAND DE LIVE R Y

Ka y Kille r
Arizona  Corpora tion Commiss ion
Docke t Control
1200 West Washington Street
Phoenix, Arizona  85007

Re : Johnson Utilitie s  Company, Docke t No. WS-02987A-08 lf0049, Compla int P roceeding

De a r Ms . Kille r:

In an a ttempt to keep the  Commiss ion fully advised rega rding the  s ta tus  of a  Supe rior
Court proceeding re la ted to the  subject Compla int, we  have  enclosed copies  of the  Company's
NotiCe  of Deposition and its  Motion for Leave  to File  a  Second Amended Compla int.

If we  can provide  additiona l information, please  do not hes ita te  to ca ll.

S ince re ly,
l

_r
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.»-
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o

Richa rd L. Sa llquis t
For the  Firm

c :

Enclosures

cc: Cra ig Marks  (w/o enclosure s )
Brian P . Tompse tt é"
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MAR 0 7 2008

Patrick J. Van Zan en (No. 021371)
MARGRAVE CELMINS, P.C.
8171 E. Indian Bend Rd, Ste 101
Scottsdale, Arizona 85250
Telephone (480) 994-2000
Attorneys for Defendants

SUPERIOR COURT OF ARIZONA

COUNTY OF MARICOPA

JOHNSON UTILITIES, LLC, db
JOHNSON UTILITIES
COMPANY, an Arizona limited
liability company,

I No. CV2008-000141

Plaintiff,

v .

NOTICE OF DEPOSITION OF
CUSTODIAN OF DEBRA

CAMPBELL
SWING FIRST GOLF, LLC, an
Arizona limited liability company;
DAVID ASHTON and JANE DOE
ASHTON, husband and wife;

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16
17 YOU ARE HEREBY NOTIFIED that, pursuant to ARCP 26 and 30, the

18 deposition will be taken upon oral examination of the person whose name and

19 address is stated below at the time and place stated below before an officer

20 authorized by law to administer oaths. If the names are not known, a general

21 description sufficient to identify those persons or the particular classes or groups

22 to which those persons belong is given below:

23

24

25

Defendants.
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PERSON TO BE EXAMINED :1

2

3

4

5

83?OI8UOH

DATE OF DEPOSITION:

TIME OF DEP OS ITION:

Debra Campbell
Johnson Ranch Community Assoc. Mgr.
Johnson Ranch Community Assoc.
c/o Capital Consultants Management

o E. Via dh Ventura, Bldg. L-100

Monday, March 17, 2008

1o:oo A.M.

Margrave Celmins,
8171
Scottsdale, AZ 85250

P.C.
. India n Be nd Rd., #101

6

7

8

9

PLACE OF DEPOSI'IIION:

DATED this U day of March, 2008.
'\

1 0

MARGRAVE CELMINS , P .C.

Q .
1 \

11

12

/'

Pat bk Zan en
8171 E. In ion Bend Rd, Ste. 101
Scottsdale, Arizona 85250
Telephone (480) 994-2000
Attorneys for JohnsonUtilities, LLC'

1 3

1 4

1 5
Original of the foregoing filed with
M.ancon Counicly uperlor Court
this 'K day of arch, 2008:E

1 6

1 7

1 8

1 9

20

C098-bs of the foregoing mailed this
( day of March, 2008 to:

Craig A. Marks ES;
Cra1gEA.Marks LC
420 .. Shea Blvd., Ste. zoo
hoers, AZ . .

Attomiysfor Swan First G LLC and
David Ashton and are Doe Ashton

85028

2 1

22 ,by 4 Ib
nAwp4q\.1QL»(nson\s»vin}§1=irstGolf\c4mp .doc

2 3

24

1
l

i

25

By:
<L_ D
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Patrick J. Van Zan en (#0213371)
MARGRAVE CELMINS, P.C.
8171 E. Indian Bend Rd, Ste 101
Scottsdale, Arizona 85250
Telephone (480) 994-2ooo
Attorneys for Plainttj

3

4

SUPERIOR COURT OF ARIZONA

COUNTY OF MARICOPA

5

6

7

8

9

10

J OHNSON UTILITIES, LLC, db
J OHNS ON UTILITIES
COMPANY, an Arizona limited
liability company, .

No. CV2008-000141

Pla intiff, SUBPOENADUCES TECUM

S WING FIRS T GOLF, LLC, an
Arizona limited liability company;
DAVID ASHTON and JANE DOE
ASHTON, husband and wife;

Defendants.

11

1 2

13

1 4

15

1 6

1 7

18

1 9

20 YOU ARE COMMANDED to appear and produce documents as follows:

THE STATE OF .ARIZONA TO : Debra Campbell, _ .
Community Assoclatlon Manager
Johnson Ranch Community Assoc., Inc.
c/o Cz 1tal Consultants Manacmcnt, Corp,
8360 . Via De Ventura, Bldg. -100
Scottsdale, AZ 85258

21

22

23

Before \A7hom Appearance
Is  To Be Made:

Date and Time of Appearanee:

Place of Production:
24

v .

Patrick J. Van Zan en

Monday, March 17, 2008, 10:00 am.

MARGRAVE CELMINS, P.C.
8171 East Ind1.an Bend, Suite 101
Scottsdale, Arizona 85250
(480) 994-2ooo .

I

25
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Or Ma il Re cords  To: Patrick J. Van Zan en
MARGRAVE CELMINS, P.C.
8171 East Indian Bend, Suite 101
Scottsdale, AZ 85250

Documents to be produced:

1

2

3

4

5

6

7

8

9

A11 communications, including electronic emails, between Debra
Campbell, Karen Councilman, Swing First Golf, David Ashton and
any members of the Johnson Ranch Community Association
regarding Johnson Utilities provision of services to the Johnson
Ranch Community Association, including but not limited to
communications related to Johnson Utilities' pricing of Central
Arizona Project ("CAP") water and effluent to Johnson Ranch and

'members at the Johnson Ranch COmmunity Association.

10

YOU MA_Y AVOID APPEARING IN PERSON BY DELIVERING THE
REQUESTED RECORDS NO LATER THAN FRIDAY, MARCH 14, 2008,
AT4:00 P .M. AT THE ADDRESS SET FORTH ABOVE. IF YOU
PREFER TO APPEAR IN PERSON PLEASE CONTACT IN ADVANCE
P ATRICK J . VAN ZANEN AT (4803994-2000.

11 You have been subpoenaed by the Plaintiff whose attorney's name, address
and telephone number is :

1 2

13

14

Patrick J. Van Zan en
MARGRAVE CELMINS, P.C.
8171 East Ind1.an Bend Road, Sulte 101
Scottsdale, Arizona 85250
Telephone: (480) 994-2000

15

16

17

YOU ARE HEREBY NOTIFIED THAT ANY FAILURETO OBEY THIS
S UBP OENA WITHOUT ADEQUATE EXCUS E MAY BE DEEMED A
CONTEMP T OF THIS  COURT AND A CWIL ARRES T WARRANT MAY
BE IS S UES . A CIVIL ARRES T* IS  AN ORDER DIRECTING ANY
P OLICE OFFICER IN ARIZONA TO ARRES T YOU AND BRING YOU
BEFORE THIS  COURT FUR FUTURE PRO CEEDINGS I

18
YOUR DUTIES IN 1w2J8s1ponD1n G TO THIS SUBPOENA:

19.

21

' You have the duty to produce the documents requested as they are kempt by
20 you in the usual course of business, or you may organize the documents an label

them to correspond with the categories set forth in this subpoena. SeeRule
45(d)(1) of the Arlzona Rules of 1v1l Procedure.

22

23

If this subpoena asks you to produce and permit infection and copying of
designated books, tanglble t mgs, or t e inspection o

that you must appear for a  deposition, hearing or tria l. See Rule 45(c)(2)(A) of

(papers, documents »
premises, you nee not appear to.p1'oEiuce the Items unless the subpoena states

the Arizona Rules of Civil Procedure.
24

25
2
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1

1 YOUR RIGHT TO OBJ ECT:

2

3

The party or attorney se1wdn€ the subpoena has a duty to take reasonable
steps to avold Imposing an undue Arden or expense on you. The Superlor Qourt
en onces this durand may unloose sanctlons upon the part or attorneiy servlr
the ubpoe8a If 's duty is breached. See Rule 45(c)(1) of t e Arlzona oles o
Civi Prove are.

4

5 to respond to the request(s) made. . .
s after it is served upon you, or before the tune specified for

6

7

8

9

clearly,
document »
can contest the claim.

1 0

11

1 2

13

1 4

You may object to this subpoena if au feel that you should not be required
. . Any o section to this subpoena must be made

within. 14 do . . .
compliance, y providing a written objection to the party or attorney sering the
subpoena. See ile 45(8(2)(8) of the.Ar1zona Ruins of Cudl Prove are.

. If you object becauselyou claim.the information requested is privileged or
subject to 8rotect1on as trio preparation material, you must express the o Jection

an support each obJectlon with a description of the nature of the
, communication or item not reduce so that the demanding party

See Rule 45(d)(2 Of the Arizona Rules of Civil Procedure.

. If you object to the subpoena in writing you do not need to comply with the
subpoena until a court orders you to do so. It will be up to the party or attorney
serving the subpoena to seek an order from the court to cornpe you to provide
the documents or inspection requested after providing notice to you. ee Rule
45(c)(2)(B) of the Arizona Rules of Civil Procedure.

.. If you are not a party to the litigation, or an office of a party, the court will
issue an order to protect you from any significant expense resulting from the
ins(p.ect1on and copying commanded. See Rule 45(c)(2) (B) of the Arizona Rules
of evil Procedure. .

15
You also may file a motion in the Superior Court of the county in whichthe

case is pending to quash or modify the subpoena if die subpoena:1 6

17
(D

1 8
(ii)

\

1 9 the subpoena was served,

20

business in person;

miles from the place of service; or to trove

Ippear.an.d testify at trial can
command you to travel from any p ace within the state,

does not provide a reasonable time for compliance,

re<3fuires a non~tparty or officer of a party to travel to a county
dl event from e county where the person resides or does

or to travel to a county different from where
or to travel to a place fartherthan 40

to a place different
from mg other convenient place fixed by an or et of a court
except at a subpoena for you to a

2 1

22

23

(i i i) reclines the disclosure of privileged or protected information
an no waiver or exceptlon apples, OI`

sulpjects u to an undue burden. See Rule 45(c) (3)(A) of the
Arizona oles of C1v1l Procedure.

(iv)

24

25
3
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1 If this  subpoena:

2 (i) requires disclosure of a trade secret or other confidential
research, development, or cornmerclal trade information, or

3
(ii)

4

retires glisclosure of an unretired expert's opinion or .
HI ormatlon not describing speclflc events or occurrences 111
dispute and resulting from the expert's study made not at the
request of any party; or

5

6
(iii) . requires a person who is not a party or an officer of a party to

incur substantial travel expenses;

7

8

9

The court may either quash or modify the subpoena,. or the court may
order you to appear or produce documents only upon speclfled conditions, if the
party who served the subpoena.shows a substantial need for the testimony or
material that cannot be otherwise met wlthout undue hardship and assures that
you will be reasonably compensated. SeeRule 45(c)(3)(B) of the Arizona Rules of
Civil Procedure.

10

11

12

13

IN ACCORDANCE WITH THE AMERICANS  WITH DIS ABILITIES
ACT,uQIUAL1FIED INDIVIDUALS WITH DISABILITIES WHO
REQ RE AUXILIARY AIDS OR SERVICES FOR EFFECTIVE
COMMUNICATION DURING THIS  PROCEEDING SHOULD CONTACT
MICHAEL L. KITCHEN AT: 480.994.2000 TO MAKE 1<nown  THEIR
NEEDS AND PREFERENCES AT LEAST THREE (3) DAYS IN
.ADVANCE OF THE SCHEDULED PROCEEDING.

14

15

SIGNED AND SEALED this date: .

CLERK OF THE SUPERIOR COURT
16

17
By

Deputy Clerk

18

19

20

21 4

22

23

24

25
4
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MAR 0 7 2008

1

2

Patrick J. Van Zan en (#0213371)
MARGRAVE CELMINS, P.C.
8171 E. Indian Bend Rd, Ste 101
Scottsdale, Arizona 85250
Telephone (480) 994-2000
Aftorneysfor Plainh)j'

SUPERIOR COURT OF ARIZONA

COUNTY OF MARICOPA

JOHNSON UTILITIES, LLC, db
JOHNSON UTILITIES
COMPANY, an Arizona limited
liability company,

No. CV2008-000141

MOTION FOR LEAVE TO FILE
THE [PROPOSED] SECOND
AMENDED COMPLAINT

Plaintiff,

v.
(The Honorable Thomas Dunevant
III)

swlnG FIRST GOLF, LLC, an
Arizona limited liability company;
DAVID ASHTON and JANE DOE
ASHTON, husband and wife;

3

4

5

6

7

8

9

10

11

12

13

14

15

16 Pursuant to Rule 15(a), Ariz. R. Cid. P., Plaintiff respectfully moves the

17 Court for an order granting Plaintiff leave to file a Second Amended Complaint.

18 A copy of the proposed Second Amended Complaint is attached hereto as Exhibit

213 A. This motion is urged for the reason that newly discovered evidence more

21 thoroughly reveals the extent of Defendants' defamatory statements and tortuous

Defendants.

1

22 interference. Although Plaintiff has already tiled the First Amended Complaint

23 as a matter of right to set for the defamation and interference claims, by tiling the

24 Second Amended Complaint, Defendants Mil be more fully apprised of the

25
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1 claims against them and the evidence related thereto. This Motion is supported

2 by the memorandum of points and authorities attached hereto and incorporated

3 herein by this reference,
4

5

6 . Leave to amend a complaint is left to the discretion of the Court, but the

7 policies of the Rules of Civil Procedure favor liberal permissionto do so. Cable v.

8 Carr, 101 Ariz. 225, 227, 418 P.2d 381, 383 (1966). Motions to amend are

9 generally granted except when there has been excessive delay, bad faith, dilatory

MEMORANDUM OF POINTS  AND AUTHORITIES

v. Superior Court,133 Ariz. 75, 79, 649 P.2d 278, 282 (1982). There has been no

such delay, bad faith or dilatory motive in this instance.

CONCLUSION

da y of Ma rch,

MARGRAVE CELMINS , P .C.

B I
Patric

10 motive  or re pe a te d fa ilure  to cure  de ficie ncie s  in pre vious a me ndme nts . Owe ns

11

1 2

1 3

1 4

15 Ba s e d on the  forgoing, the  Court s hould gra nt P la intiff le a ve  to file  the  Firs t

16 Ame nde d Compla int a tta che d a s  Exhibit A.

17 DATED th is 2008 .
18

1 9

20

2 1

22

2 3

24

2 5

n

. Va1;1'8

8171 ET India,._.end Rd, Ste. 101
Scottsdale, Arizona 85250
Telephone (480) 994-2000
Attorneys for Johnson Utilities, LLC

I

2
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1 Original of the foregoing tiled with
Manco8a County superior Court
this Q/L d81y of arch, 2008:

3

4 th is 2008 to:

5

6

Copies. f the fore ' g *delivered/mailed
ll, ~{l day of 1v?§33h,

*The Honorable Thomas Dunevant III
Marico13a County Superior Court
101 W.. jefferson, #412
Phoenix, AZ 85003

7

8 85028

9

Craig A. Marks ES;
Cra1gEA. Marks LC
420 .. Shea Blvd., Ste. 200
hoers, AZ .

Attorneys for Swan?First G LLC'and
David Ashton and are Doe Ashton

1 0
.r J.-/

s in11

..

\$wi""
•

HNS0NBY'
9Q\'I0

n:\W?

v

Q _..t I .
rel;Golf\Complaln doc

1 2

1 3

1 4

15

1 6

19

20

21

22

23

24

25

I

1 7

1 8

J .

3
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Patrick J. Van Zan en (#021371)
MARGRAVE CELMINS, P.C.
8171 E. Indian Bend Rd, Ste 101
Scottsdale, Arizona 85250
Telephone (480) 994-2000
Attorneys for Plaint1)§'

SUPERIOR COURT OF ARIZONA

COUNTY OF MARICOPA

No . CV2008-000141JOI-INSON UTILITIES , LLC, db
J OHNS ON UTILITIES
COMPANY, an Arizona limited
liability company,

S ECOND AMENDED
COMPLAINT

Pla intiff,

v .

1. Breach of Contract
2. Breach of the Covenant of

Good Faith and Fair
Dealing

3. Tortuous Interference
4. Defamation

S WING FIRST GOLF, LLC, an
Arizona limited liability company;
DAVID ASHTON and J ANE DOE
ASHTON, husband and wife; (The Honorable Thomas Dunevant

III)
Defendants .

1

2

3

4

5

6

7

8

9

1 0

1 I

1 2

1 3

1 4

1 5

16 .

17 For its  Complaint against defendant Swing First Golf, LLC ("Swing

18 Firs t Golf"), pla intiff Johnson Utilitie s , LLC ("Johnson Utilitie s") a lleges  as

19 follows, by and through undersigned counsel:

20

21 1. This  Court ha s  juris dic tion ove r this  ma tte r be ca us e  S wing

22 First Golf is a limited liability company organized under the laws of Arizona and

23 ope ra te s  within Arizona .

24

2 5

J URIS DICTION AND VENUE
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P ARTIES

1 2. Venue is  proper in Maricopa County because Swing Firs t Golf

2 is located in Maricopa County at 7131 W. Avenida Del Sol, Peoria, AZ 85383.

3

4 3. P la intiff J ohns on Utilitie s  is  a n Arizona  limite d  lia b ility

5 company loca ted in Maricopa  County tha t provides  water and was tewater utility

6 services in Pinal County, Arizona.

7 4, De fe nda nt S wing Firs t Golf is  a n Arizona  limite d lia bility

8 company located in Maricopa County, and owns and operates the Johnson Ranch

9 Golf Course in Pinal County, Arizona.

10 5, Da vid a nd J a ne  Doe  As hton a re  hus ba nd a nd wife  living in

11 Ma ricopa  County who a cte d for a nd on be ha lf of the  ma rita l community a t a ll

12 times re levant to the  Complaint.

in

14 . 6. Johnson Utilitie s  is  pa rty to an Agreement Rega rding Utility

15 Service  (the  "Agreement") da ted September 17, 2004. for the  provis ion of water

16 a nd wa s te wa te r s e rvice s  to the  J ohns on Ra nch a nd prope rtie s  in the  vicinity,

17 including the Johnson Ranch Golf Course.

18 7. The Agreement provides Swing Firs t Golf the right to purchase

19 effluent a t a  price  de termined by the  Arizona  Corpora tion Commiss ion, which is

20 e vid e nc e d  b y the  a s s o c ia te d  ta riff tile d  with  the  Arizo na  C o rp o ra tio n

21 Commission.

22 8. The  Agre e me nt a ls o provide s  S wing Firs t Golf the  right to

23 purchase  Centra l Arizona  Project ("CAP") water pursuant to the  associa ted ta riff

24 tiled with the  Arizona Corporation Commission.

25

GENERAL ALLEGATIONS

1

i

I

2
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1 9, Johnson Utilitie s  provided e ffluent and CAP wa te r to Swing

2 Firs t Golf pursuant to the  Agreement.

3 . 10. Swing First Golf has failed to fully pay for the effluent and CAP

4 water as  required bathe Agreement and the tiled tariffs .

5 . 11. Despite  written demand, Swing Firs t Golf continues  to re fuse

6 to pay for the effluent and CAP water.

7 12. Because  Johnson Utilities  has  sought to obta in the  payments

8 from Swing Firs t Golf to which Johnson Utilities  is  entitled, Swing Firs t Golf and

9 David Ashton have  embarked on a  campa ign to de fame  Johnson Utilitie s  and

10 inte rfe re  with Johnson Utilitie s ' exis ting and prospective  bus iness  re la tionships

11 with various homeowners and homeowners ' associations.

12 13. Swing Firs t Golf's  and David Ashton's  actions  include , but are

13 not limited to, contacting the San Tan Homeowners ' Association and the Johnson

14 Ranch Homeowners ' Association and te lling them that Johnson Utilities  has  been

15 over billing them.

16 14. S wing Firs t Golf a nd Da vid As hton's  a ctions  a ls o include

17 p ro vid ing  to  Ka re n  C o unc ilm a n,  the  C o m m unity Ma na g e r o f S a n  Ta n

18 Homeowner's  Associa tion, copies  of a  complaint tiled a t the  Arizona Corporation

19 Commiss ion by Swing Firs t Golf a ga ins t J ohns on Utilitie s , which compla int

20 contains false and damaging statements regarding Johnson Utilities .

21 15. P urs ua nt to Arizona  S upre me  Court ca s e  la w, S wing Firs t

22 Golf's  a ctions  in this  rega rd a re  not protected by the  judicia l privlllege  (or any

23 othe r privile ge ) be ca us e  the  a ct of dis s e mina ting a  compla int conta ining

24 allegations against a  party is  not sufficiently related to the judicial proceeding.

25

1

u

3
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1 Documents subpoenaed from San Homeowners'

2 Association reveal that David Ashton's written defamatory statements include,

16 . Tan

a. "The complaint claims that Johnson Util ities has

defrauded my company, Swing First Golf, LLC, of more

than $120,000 in the last several years ... "

b. "I believe each of your HOAs has been defrauded on a

gre a te r s ca le  tha n  I ha ve ."

"S o  no t on ly a re  the y ove rcha rg ing  you , wh ich  is  a ga ins t

t h e  la w,  b u t  t h e y  kn o w t h e y  a re  o ve rc h a rg in g  yo u .

(e mpha s is  in  o rig ina 1)8 '

"If yo u  h a ve  e ve r  b e e n  c h a rg e d  $ 3 . 7 5  p e r  th o u s a n d

g a llo n s ,  it's  p o s s ib le  th a t th e  u tility is  d e live rin g  yo u  th e

n o n -p o ta b le  wa te r  b u t  is  c h a rg in g  yo u  fo r  th e  m o re

e xp e n s ive  wa te r.  It's  a  ma tte r o f p u b lic  re co rd  th a t th e y

h a ve  d o n e  th is  b e fo re .  An d  o n e  c a n  b e  fa irly c o n fid e n t

3 but are not limited to, the following:
4 .

5

6

7

8

9 c.

10

11

12 d.

13

14

15

16

17

18 e.

19

20

21

22 f.

23

24

25

that it happened before then as  well."

"P le a s e  a ls o be  a wa re  tha t for two ye a rs  the  Utility

charged me for a  6" meter when it turns  out that the  golf

course only had a  3" meter. There is  a  good chance you

have also been defrauded in this  way." .

"One possible  way [Johnson Utilities] 1nake[s] money is

to gross ly overcharge  you for water usage (for example

at $2.25 or $3.75 per k gallons instead of $0.831 charge

l

k

4
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1 you 6.7% TP tax on top of that, report to the state what

2 you actually should have been charged (Le. $0.83 per k

3 gallons), then pocketed the difference in tax money. I

4 have no evidence this occurred but it is certainly

5 possible."

6 g. "It is illegal for Johnson Utilities to charge you this

7 rate." .

8 h. "I'd like to have a call with you about these guys. I've

9 recently gone through all bills I received from them the

10 last two years and the fraud is staggering. The exercise

11 took me almost 30 hours of analysis but now I truly

12 understand the depth of what they've done. I have no

13 reason to believe they've treated anyone else any better

14 than they've treated me, hence I'rn reaching out to you."

15 17. The statements made by Swing First Golf and David Ashton,

16 including but not limited to those statements made to the San Tan and Johnson

17 Ranch homeowner's associations, are false and pertain to Johnson Utilities'

18 business dealings,

19 18. The statements made by Swing First Golf and David Ashton,

20 including but not limited to those statements made to the San Tan and Johnson

21 Ranch homeowner's associations, were made with malice, and were intended to

22 harm JOhnson Utilities' reputation in the community and utilities industry, and

23 destroy Johnson's existing and prospective business relationships.

24
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1 19, Because the false statements made by Swing First Golf and

2 David Ashton pertain to Johnson Utilities' professional reputation, damages are

3 presumed. .

4 to. To the extent any of the statements are found not to be

5 actionable as defamation, they nevertheless amount to a wrongful interference

6 pursuant to The Restatement (Second) of Torts, §§ '766(a), (b), (c) and 767.

COUNT ONE
(Bre a c h  o f Co n tra c t)

21. this Count the previous

22.

7

8

9 . J ohns on Utilitie s  incorpora te s  into

10 allegations  as  though fully se t forth in this  Count.

11 . J ohns on Utilitie s  a nd S wing Firs t Golf e nte re d into a  va lid

12 Agre e me nt, which re ma ine d va lid a nd e ffe ctive  a t a ll time s  re le va nt to this

13 Compla int.

1 4
Johnson Utilities  has  performed a ll of its  obliga tions  pursuant

24.

Thus , J ohns on Utilitie s  ha s  be e n da ma ge d in a  liquida te d

23 .

15 to the terms of the Agreement.

16 Swing Firs t Golf has  breached the  te rms of the  Agreement by

17 fa iling to pay Johnson Utilities  for the  e ffluent and CAP water a t the  filed ra te  in

18 accordance with the Agreement and the applicable tariff.

19 25.
20 a mount ca pa ble  of be ing ca lcula te d  ba s e d on the  file d  ra te s  a nd us a ge

21 information, and which will be  proven a t tria l.

22

23 .

24

25

COUNTTWO
(Breach of the Covenant of Good Faith and Fair Dealing)

26 . J ohns on Utilitie s  incorpora te s  into  this  Count the  pre vious

a lle ga tions  a s  though fully s e t forth in this  Count.

_ 6 _
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1 27. In every contract, including the Agreement, exists a covenant

2 of good faith and fair dealing, which prohibits either party from taldng any action

3 to deny the other party the benefits that party is due under the. contract

4 regardless of whether the action breaches a term of the contract.

5 28. Here, Swing First Golf breached the covenant of good faith

6 and fair dealing by denying Johnson Utilities the payment it is entitled to under

7 the'Agreement.

8 29. Swing First .Goofs breach in this regard is intentional as

9 evidence by its refusal to pay up on Johnson Utilities' demand.

10 30. Johnson Utilities has been 'injured by Swing First Golf's

1 I breach in this regard.

12

13 damages.

31. J ohns on is  thus  e ntitle d to da ma ge s , including e xe mpla ry

1

4

14

15 32. J ohns on Utilitie s  incorpora te s  into this  Count the  pre vious

16 allegations  as  though fully set forth in this  Count.

17 33. S wing Firs t Golf a nd Da vid As hton ha ve  publis he d to third

18 pa rtie s  writte n a nd ora l s ta te me nts  conta ining fa ls e  informa tion re ga rding

19 Johnson Utilitie s . .

20 34. This  fa ls e  informa tion publis he d by S wing Firs t Golf a nd

21 David Ashton was made with malice.

22 35. This  fa ls e  informa tion publis he d by S wing Firs t Golf a nd

23 David Ashton perta ins  to Johnson Utilities ' profess ional and business  reputation.

24

COUNT THREE
(De fa m a t io n )
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COUNTFOUR
(Tortious Interference With Existing and

Prospective Contractual/Business Relationships)

38.

David Ashton have a duty not to

40. Firs t Golf a nd David Ashton wrongfully

existing and prospective

The actions of Swing Firs t Golf and David Ashton in this

1 . 36. As a matter of law, damages are presumed under the

2 circumstances involved in this action.

3 37. Nevertheless, Johnson Utilities has in fact been damaged by

4 Swing First Golfs and David Ashton's false and defamatory statements.

5

6

7

8 Johnson Utilities incorporates into this Count the previous

9 allegations as though fully set forth in this Count.

10 . 39. Swing First Golf and

11 wrongfully interfere with Johnson Utilities' existing and prospective contractual

12 and business relationships.

13 Swing and

14 intentionally interfered With Johnson Utilities'

15 contractual and business relationships.

16 41.
17 regard caused harm to Johnson Utilities.

18. 42.

19 Johnson Utilities has suffered damages in an amount to be proven at trial.

20 WHEREFORE, Johnson Utilities respectfully prays for judgment as

21 follows :

Due to the actions of Swing First Golf and David Ashton,

22 An order from the Court adjudging, declaring and

23 decreeing that Swing First Golf breached the Agreement;

24

25

A.

8
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1 B. . A11 order from the Court adjudging, declaring and

2 decreeing that Swing First Golf breached the covenant of good faith and fair

3 dealing implied in the Agreement;

4 . B. An order from the Court adjudging, declaring and

5 decreeing that Swing First Golf and David Ashton wrongfully, willfully, and with

6 malice, defamed Johnson Utilities with regard to its business reputation and

7 thus, Johnson UtilitieS is entitled to damagesper Se;

8 C. An order from the Court adjudging, declaring and

9 decreeing that Johnson Utilities has in fact beendamagedby the actions of Swing

10 First Golf and David Ashton;

11 . D. An order from the Court adjudging, declaring and

12 decreeing that Swing First Golf and David Ashton wrongfully interfered with

13 .Johnson Utilities' existing and prospective contractual and business

14 relationships, and Johnson Utilities has been damaged thereby;

15 E. A monetary judgment for Johnson Utilities and against

16 Swing First Golf in an amount to be proven at trial for breach of contract, as well

17 aS tort damages for defaming Johnson Utilities and wrongfully interfering with

18 its existing and prospective contractual and business relationships; .

19 F. An award of exemplary damages for Johnson Utilities

20 and against Swing First Golf and David Ashton for the tort claims alleged herein;

21 G. Judgment for Johnson Utilities and against Swing First

22 Golf for interest calculated from the datedue until paid;

23

24

25

1
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H. An award of exemplary damages for Johnson Utilities

and against Swing First Golf for Swing First Golfs intentional breach of the

covenant of good faith and fair dealing. .

I . An award to Johnson Utilities of its attorneys' fees and

costs pursuant to A.R.S. § 12-341.01.

DATED this day of March, 2008.

1

2

3

4

5

6

7

8

9

10

MARGRAVE CELMINS, P'_C_

11

1 2

13

14

By
Patrick J. Van Zan en
8171 E. Indian Bend Rd, Ste. 101
Scottsdale, Arizona 85250
Telephone (480) 994-2000
Attorneys for Johnson Utilities, LLC

Original of the fordoing fi_1ed with
M.aricopa Courtly upend Court
thls day of arch, 2008:

15

1 6

1 7

18

19

2 0

21

2 2

Copies of the forleoing *delivered/mailed
thls day of arch, 2008 to:

*The Honorable Thomas Dunevant III
Mar1co3a County Superior CouM
101 W. jefferson, #412
Phoenix,.AZ 85003

Craig A.

. Shea Blvd., Ste. 200
Phoenlx, AZ 850.28 _
Attorneys for Sum; First GO LLC cm'
Dczvzd Ashton and are Doe Ashton

Marks ES;
C1°a1gEA. Marks LC
3420 .

23

24

By:
N:\WP=;o\JOHNsoN\Swimz First Golf\ Complainhdocg

25
10



Patrick J. Van Zan en # 021371
MARGRAVE CELMINS, p.c..
8171 East Ind1.an Bend Road, Sulte 101
Scottsdale, Arizona 85250
Telephone: (480) 994-2000
Attomeysfor Plaints

SUPERIOR COURT OF ARIZONA

COUNTY OF MARICOPA

J OHNSON UTILITIES, LLC d/b/a
J QI-INSQN.UTILI'IIIES COMPANY, an
Arlzona 11m1ted 11ab111ty company

Pla intiff,

No. CV2008-000141

ORDER FOR LEAVE TO FILE THE
;1?ROPOSED__ SECOND AMENDED
OMPLAIN

ASHTON
husband and wife,

S WING.FIRS T GOLF, LLC a n  Arizo n a
limite d Ila billgf °°H85a8y. DAWD

a n  J AN G E AS HTO N,

Defendants.
(The  Honorable  Thomas  Dunevant [ID

IT IS  HEREBY ORDERED tha t P la intiffs

Dated:

9

1

2

3

4

5

6

7

8

9

1 0

1 1

1 2

1 3

1 4

15 The  court ha ving cons ide re d  P la intiffs  Motion for Le a ve  to  File  The

16 (P ropos e d) S e cond  Ame nde d  Compla int a nd  fo r good  ca us e  a ppe a ring

17 the re fore ,

18 Motion for Le a ve  to File  the

3 SeCond Amended Compla int is  granted.

21

2 2

23

2 4

25

26

27

28

v .

1

Honorable Thomas .Dunevant IH
Judge of the Superlor Court


